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LCP Radar Update – Court judgement confirms 

Pensions Act funding standard insufficient to 

“provide the benefits under the Scheme” 

The judgement of the Court of Appeal in relation the high profile “Omega Pharma” 

case
1
 has been published (10 February 2014). The Court rejected the appeal by the 

employer and the original ruling of the High Court therefore applies; the employer 

is liable for the full amount of the contribution demand served by the Trustees. 

This judgement raises a number of important points for Trustees, Employers and 

Scheme Actuaries. 

Background 

The Omega Pharma case concerned a contribution demand served on the Principal 

Employer by the Trustees following the issue of a notice by the Principal Employer to 

terminate contributions (triggering a wind up of the scheme). While the scheme had 

sufficient assets to meet its liabilities on the statutory minimum funding standard basis 

(MFS) at the date the notice was served, the Trustees issued a contribution demand to 

the Principal Employer during the three month notice period on the basis that the 

payment of an amount equal to the MFS liability value to or on behalf of members would 

not be sufficient to provide the benefits under the Scheme. Instead, an alternative more 

prudent basis for calculating the liability was used resulting in a contribution demand for 

€2.23m.  

While the governing documentation of the Scheme provided that the Trustees determine 

the contributions payable by the Employer in order to provide the benefits under the 

Scheme “after consulting the Actuary and the Principal Employer”, the Court noted the 

lack of engagement by the Employer in this particular case. Ultimately, and having 

regard to the lack of engagement by the Employer, the Court ruled in favour of the 

Trustees and concluded that the Trustees acted “in good faith in pursuit of what they 

believed to be the best interests of the members of the Scheme, in accordance with their 

fiduciary responsibilities”. 

Appeal 

The appeal was sought by the Principal Employer (and associated employers) on two 

principal grounds: 

1. The employer argued that specific wind-up clause in the Trust Deed of the 

Scheme provided that the effective date of wind up was the date the Employer 

issued the notice and any contribution demand issued subsequent to this date 

was in effect invalid. 
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2. Irrespective of the operative date, the employer argued that the requirement to 

fund any shortfall was limited to the Minimum Funding Standard (MFS) basis 

and there was, in fact, no shortfall as there was in place 100% funding 

calculated on the MFS basis.  

Ruling 

The Court rejected the appeal. In relation to the specific grounds for appeal the following 

was noted by the Court: 

1. The wind up clause of the Trust Deed of the scheme in question provided for 

apparently conflicting dates of wind up. However, on balance and having regard 

to the legal principle of generalia specialibus non derogant (literally “the general 

does not detract from the specific”), the Court found that the effective date of 

wind up was the date of expiry of the notice period in this case. As such the 

contribution demand was valid.  

2. In relation to the second ground of appeal, namely that the requirement to fund 

a shortfall in the Scheme’s assets was limited to the MFS liabilities, the Court “is 

satisfied that the threshold determining the Defendants/Appellants obligation is 

not so limited.”  In this case, it is also noteworthy that the ruling made reference 

to the specific contribution clause of the Trust Deed which provided that the 

Scheme was to be funded to the level “necessary to support the Fund in order 

to provide the benefits under the Scheme”.  

LCP Comment: Lessons from the judgment of the Court of Appeal 

The judgement reinforces the original decision of the High Court. In relation to the 

specific ruling it is important that all parties should be clear on the relevant provisions of 

the Scheme Trust Deed and Rules. No two Trust Deeds are identical and advice should 

be sought in particular on the interaction of the provisions of the contribution clause 

(including any notice period), the wind up clause and the distribution clause.  

The judgment also provides confirmation that an employer’s liability to contribute to a 

defined benefit scheme is not necessarily limited to the Minimum Funding Standard 

liability, particularly where the contributions payable under the deed are those deemed 

necessary to “provide the benefits under the Scheme”.  

If you have any questions on this update, please contact Conor Daly at 01 614 4393/ 

conor.daly@lcpireland.com or the LCP partner who normally advises you. 


